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Re: Under the provisi o Arti.cle
8, Section gl,uc:anat tutiion of

Ve aclcnowledge recely sécent request for an
em, said reading as follows:

¥y of the Few laws passed by the_
last Legislatu Constitufional Amendments.
o Just what to do:

olection so 1 as no slection
(Arts”8, Section 9 Constitution).
at is the penalty for a violation

. : Do the County Commissioners' share
he s.se granted t6 County Officials by 3. B. No.
123, Amending Articles Nos. 3891, 3902 and 39129 of
the Rov:l.aod Civil Statutes of Texas?

'QUBSTIO!I 3, Can the State gasoline tax monay
vhich vas allocated to the counties &8s a Farm to
Market road fund be used by the Commissioners! Court
to purchase the right-of-way for county roads vhich
have not been designated or (Ked by the Highway Do-
partment as a ll'am to Nariet Road?
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. No COMMUNICATION IS TO BE CONSTRULD AS A DEPARTMENTAL OFINION UNLESS AFFROVED BY THE ATTORNEY GENEIRAL OR FIRST ABSISTANT T
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"QUESTIOR &. A number of years ago at & special
election held for that purpose, the qualified voters of
Donley County voted an sdditlional fifteen cent tax cn
the hundred dollar valuation as & road maintenance
“fund {Art. 8, Section 9, Constitution) subsequently
this tax wvas omitted from the levy for several years
= by the Commissioners? Court as being unnecessary.

Can this additional fifteen cent tax now be added to
: the levy without having another Election?"

In i-onponu to our request for additional information
in regard to Questions 3 and 4, you replied in part as followss

"In September 1942 Donley County recsived sone- .
thing over $10,000. as & refund on bonds and wvarrants,
the proceeds of which had been spent for bridges on
roads that vere aftervards designated as a part of
the State highway system and taken over by the 3tate;
said prefund deing placed in the 'lateral Road Account’,

bt ennds s 1 000
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. "Question 3. Can the county commisaioners use
this money to purchase road machinery for the con-
struction and maintenance of county roads and for
b the purchase of right-of-vay for other county roada?

. 1 "In the year 1907, at & special election held

B 3 for that purpose, the qualified voters of Donley

. County voted a fifteen cent tax on the One Hundred

F Dollars valuation as a road maintenance tax, as pro-
& vided in Art. 8, Seotion 9, of the Comstitutiomn.
e This tax vaa levied and collected ror about twenty
. years but for the past ten or twelve years this tax

" has not been levied, the county tax rate being eighty
cents or lexs, . -

- "Q:eation' 4. Can the commissioners court nov
k- add this fifteen cent tax, or a portion thereof, to
i the 1945 levy, making the rate in excess of eighty

 cents, vithout first submitting the question of the
2 : ﬂ.rteon-.cont rosd maintenance tax to the Qqualified
: voters?" ‘ '

Ve know of no nev lav passed by the last Lagislature
, authorizing the comuissionera' court to continue to transfer monies
o from one fund to another without an election so long as no election
‘j 1s requested. Prior to the amendment of Article 8, Section 9, of
the Constitution of Texas, vhioh is hereinafter referred to, the

|t : -

s




123

'~ Hoporeble A, T. Cole, page 3

. commaissionera’ court could not legally transfer any money from one

fund to another. See Carroll vs. Willlame, 202 3. W. 504, by the
Supreme Court, a&lso our opinions Hos. 0-%763, 0-5595, and 0-5422,
copies of vhich are enclosed herevith.

Article 8, BSection 9 of the Constitution of Texas was
amended at the general election on November 7, 1944, Under this
anendment, commissioners' courts are authorized to submit to the
voters whether or not the county taxes referred to in said Article
and Section of the Constitution, that 1is, the twenty-five cents
for county purposes, fifteen cents for roads and bridges, fifteen
cents for jurors, and tweaty-five cents for public improvements,
or a total of eighty cents, may be changed by increasing or de-
creasing the sams as provided in said amendment. We hand you
herevith copies of mur opinjiens Nos. 0-6278 and 0-6427, wvhich con-
;true ssid amended Article 8, Section 9 of the Constitution of

oxAS8. ’

The only penalties we knovw of for & violation of the
provisions of the lav relative to the trensfer of county funds
from one fund to another without lavful authority would be & re-
noval from office, or sults on the bonds of the membaers of the
commigsioners' court, iff justified under the law as set forth in
the followving: ‘ : : :

Article 5970, V. A. C. 5., provides in part as follows:

"al1l district and county attorneys, county
judges, commissioners, clerks of the district and
county courts and single clerks in counties where
one clerk discharges the duties of district and
county clerk, county treasurer, sheriff, county
surveyor, assessor, collector, constable, cattle
and hide inspector, justice of the peace and all
county officers now or hereafter existing by au-
thority /either of the Constitution or lavs, may be
removed from office by the judge of the district
court for incompetency, official misconduct or be-
coming intoxicated by drinking intoxicating liquor,
as a beverege, vhether on duty or nots . . ."

- Article 5972 of said statutes is as follovs:

"By '4ncompetency' as used herein is meant
gross ignoreance of official duties, or gross care-
lessness in the discharge cof them; or an officer
mAy be found to be incoupetent whem, by reason of
some serious physical or wmental defect, not existing

at the time of his elsction, he has become unfit or
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unable to discharge promptly and properly the duties
of his office.” | -

Article 5973 of sald statutes is as followe: -

: "By '‘official misconduct,' as used herein vith
reference to county officers, is meant any unlawful
behavior in relation to the duties of his office,
vilful in its character, of any officer intrusted
in any manner with the adminiatration of justice, or
the execution of the laws; and includes any wilful
or corrupt failure, refusal or negzlect of an officer
to perfora any duty enjoinsd on him by lav."” k
See also the follovwing decisions: 3State va. O'Neare,
74 8, W. (24) 146; State vs. Jordsn, 28 3. W. gzd) 921, writ
dismissed; and Cornutt vs. State, 55 8. W. (24) 160, writ ais-
missed. .

It is possidle for the membars of the cormissioners®
couprts to be liable on their bhonds, and the rules of lav gov-
erning such causes of action are fully set forth in our opinfon
No. O-4715, & eopy of vhich is enclosed herewith, : :

. The county commissicners do not share the raise granted
county officials by Senate Bil) Ko. 123, amending Articles 3891,
2902, and 3912¢ of the Revised Civil Statutes of Texas. We hand
you herewith coples of ocur opinione Nos. 0-6666 and 0-6588, which
s0 hold. Said opinion No. 0-6666 also deals with House Bill No,
84, which amends Article 2350 and provides for an increase in the
salaries of county commissioners. We hand you herewith our opin-
ion No. 0-6622, wvhich also construes House Bill No. 84,

) In commection vith such salary increases, hovever, your
ettention 1s directed to the fact, as set forth in said opinion
Ho. 0-6666, that the county budget must be amended bvefore such
increases, or any of them, can de granted. We also hand you here-
with copies of the opinions therein referred to dealing with the
anendment of the county budget, to wit, Nos. 0-5184 and 0-5053-A.

Artiocle 6674q+2 of Vernon's Annotated Civil Statutes is
in part as follows:

"All roads which prior to January 2, 1941, had
not become a part of the system of 3tate Designated
Highvays, for cqgvenxmoo this Act are oalled
tlateral roads®. ' '

. . cr T -
e ¥ . . . : S TR
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In our opinion Ro. 0-3606, a definition of “lateral
roads” similar to that above set out vas heing considered and
the follovwing holding, which ve hesre adopt, vas made:t ;

*It 1s our opinion that the lateral rosds to which
the Act refers can be nothing more than such roads
as constitute a part of the county road system as
contradiatinguished frow the 3tate Highway System;
therefore, ve think the funds allocated to the coun-
ties for the use on lateral roads under the provi-
siona of thia Act would be restricted to the use on
roads constituting a part of the county system and
over which the county commissiouners' court has Jur-
isdiction.” | .

-Artlole 6674q-7, subdivision (h) of said statute, reads,
in papt, as follows: . | ,

. "on September 1lst of each year after the Board
~has paid off and discharged all eligible obligations
maturing during the preceding flscal year, together
with the interest on such gbligations and the sink-

ing fund reguirements accruing thereon cut of the
County and Road District Highway Fund, any surplus
.rewaining in said fund over and sbove Threoe Million
{$3,000,000.00) Pollars shall be sat aside and credite-
ed by the State Treasurer to the respective funds
hereinafter named as follovs: one-half(l2) of ssid
surplus shall be transferred to the State Highway
Fund, end one-half {1/2) shall be credited to en ac-
count to be knowvn as the ‘lateral Road Accountt to

be digtributed and expended as hereinafter provided.

"As soon as precticadle after the passage of
this Act and before the lateral Road Acoount is ale-
located to the counties, the Board shall determine
the amount each county and each defined road dis-
trict hss paid since January 1, 1933, under the pro-
visions of Chapter 13, Acts of the Third Called Ses-
sion of the 32nd legislature, as amended, toward its

\ debt service upon bonds vhich at the time of payment
vere elijible to participate in the County and Reoad
4 Diatrict Highvay Fund, and shall deduct from the

vl .

B AN S B

amount paid by such gounty or defined road district
g ! any and all advancexents meade by the Board to such
= county or defined road district in adjusting, re- .

& funding, or prepaying the eligible obligations of

1 I such county or defined road district, and after mak-
ing such deductions, ths Board shall credit the Lateral
< Road Account of each county or defined road district

P 3 vith the net bdlance contributed by such county or

road district toward the retirement of said eligible
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obligations, and ssid funds so oredited to any
ocounty or defined road district mey be used or .
expended by the gounties and defined rosd districts
for the purposes authorized in thias Sectlion.

. v 9 @

"#he moneys gllocated to each gounty from
the Lateral Road Account ahall be used by asid county
first for paying the principal, interest, and sinking
fund reguirenents meturing during the fiagel year for
which such money was allocated t0 suoh county on bonds,
varrents, and other legal obligations lssued prior to
January 2, 1939, the proceeds of which were sotuslly
expended 1in acguiring right-of.yays for State Desig-
nated Highways, it being the intention of the Lagisls-
ture to designate and set apart sufflcisnt money to
pay off snd disoharge said outstanding obligations
inourred for righteof-way soquisition. The Boaxd
shall require from each dounty & swern statement of
the outstsnding right-cf-way indebtednsss insurped
on State Designated Highways, &and in the event a false
stetement is furnished the Board by any gounty, or
vhere any county falls or refuses to file a report,
then such county shill be denied any benefits under
this Seoticny it belng the duty of the Board bdefore
distributing any funds to any county under this Section
vhere swh county submlits a report t 1t has no righte
of -yay indebtedness, or vhere said report is vegus or -
indefinite, to sudit &nd determine the correstness of
such report, Funds remaining in the Lateral Rosd Pund
of any county, after the payment of seid right-of-wsy
obligations, shall be used the aounty for paying the
meturing pringipsl, interest, and sinking fund require
aents, dus by the county in €Mt finsce) year on bonds,
varrants, or othsr evidences of indedbtedness vhich were
legally issued by such sounty or roed districts priocr
to Jenuary 2, 1939, the proceeds of which were sotuslly
expended in the comstruction ox improvemsnt of laterel
county rosds. Peyment to be mede retably upon the :
prinsipal and interest on the maturing rosd bond ob-
ligations of sald county for suwsh fiscal years. Any
- funds remsining in the Lateral Road Fund of any qounty
after the payment of said pringipal, intereat, and
sinking fund requirements dus or maturing in that fis-
.08l year on bonds op varrents which vere legally issusd

A
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by such Qounby or ro&d district prior to January
2, 1939, the proceads of which wvere actually expend-

ed in the construction or improvement of lateisl county
roads, may be used by thoe aounty under divection of

the Gonmigsioners Gourt for sny one or 81l of the fol- -

LGH’].DS purposesss ‘a ) for the aoqu:.a:.cz.an of 1‘13113-@1" -
vays for gounty lateral roads #nd fa the payment of
legal o‘bu?stions incurred therefor pricr to January

2, 19393 (b) for tha coustruction or lfmprovement of
county lataral roadsy (o) for the purpose of supplo-
menting funds appropriated by the United States Covernw
ment for Works Frogress Admiafistration highway construa-
ticn, and smuwh other granta of Faderal Funds 43 may bs
made gvailable to the gounties of thia state for county
lateral rosd construction; and (d) for ths purposes of
qoaparating with the State Highway Dapartment and ths
Federel Government in the construstion of ferm-to-
market roads. Provided that when sush funds are used
for ths gonstruation or lmprovement of gounty lateral
roads, suah donstruction or lumprovewsnt shall be made
under the auperusi.on of & competant Qns:lnaar. o

“Arter such allocation has been Hade to tha

' seversl counties in the state the Board shall in writ-

. ing notify the Chatrmen of the Uommlssiopers Court of
e3ch gounty of the amount which has heen c¢redlted to
thet gounty. After receiving said notice, the Commis-
sioners Court shall, within sixty (60) dsvs, notify the
Board of the manner in which 1t has exercised ita optian
as to the ons or more apecirlod uses of said r.aaney Per-
mitted under thia Agt. : 3 ‘

'Sunh money ahall be appliod pro-mta to the
peyment of the debt service requirements of all issues
of lateral rosd indehtednsss of the eounty snd all ine
cluded defined road districts, in. ths proportion that
the debt service requiremsnts of /sach issua bears to
the aggregate dabt service requirements of 31l isauves
for that year, When any issus of obligations whioh will
»aceive 81l under this Section i3 alresdy listed with
the Board of County énd District Road Indedbgednesas, the
Boaxd shall credit the amournt epplicabls to paid isave
to thes account of said iasus in the Jtate Treasury. Aa
to a1l othor ilasues of obligaticns, vhich will recolve
aid under this aubaoctim (n), the Gomiaaianera Court

ek
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of the specifio counties affeotoad shall have the
right, 1f so desired, to utilize the facilities of
the 3tate Board of County and Distyrict Road Indebted-
7 vess in paying the amounts of prinoipsl spd intereast
on said issuss substontially in the mannsr that psy=-
- ments ars effected as to zuch eligible obligations.

¥In the event that the funds so received by the
county from the Laterel Rcad Account are in excess of
the amount required to meet the principsl.snd interest
of its maturing road bond obligations for-the next fis-
cal year, the Commissionera Court mty elect to use such
- excess monsy allocated to it from the Lateral Road Ace
sount::, and in such event, it ahall notify, in writing,
the seid Board, of 1its election to meke uze of sald
money. Whereupon, said Bosrd shall remit ssid balance
to be utilized for sush purpose to the Coanty Treasurer
of such qounty, sald monsy to bs deposited by the County
Treasurer in agcordacce with law; eni ths ssme shall be
utilized by the county, acting through the Commlssioners
Court, for the sonstrustlion of lateral poads. Each
sounty may oall upon the State Highway Commission to
furnish adequate teohnical and englinsering supervision
in making surveys, preparing plans and apecifications,
proporing project proposals apd supervising actual coRe-
struction. The sctusl goat of such aid in supervision
shall be paid by the qounty 4s a charge asgalinst its
project.” L o - S

Article 667%-&:; of said ,atatute; yeads as followss |

"It shall be unlswful for any County Judge or

sny County Commissioner, while aoting in his/officisl
aapacity or otherwise, to use any money out of the
Lateral Road Account for any purpose except the pur
poses enumerated in this Act. If sny County Judge or
sny County Commissionsr shall kmiowingly expend or use,
or vote for the uss of, or agree to expend or use any

» sum of money agcrulng to any county 1in this state fron
ths Lateral Road Account, for any purpcse not authorized
by this Aot, or shall knowingly make sny false statemsnt
concerning the expenditure of any sugh money, hs shall
be deemad gullty of a felony, and upon convigtion shall
be punished by oonfinement in the State Penitentisry
for not less thsn two (2) years nor more than five (5)
years, - )
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Our opinion Ko. 0-3537 contains the following holding,
which wo here adopt:

© "oMay Hutchinson County legsily expend moneys
derived through said H. B. 688, nov held in its
lateral Road Fund for (a) removing the old floor
of & bridge, purchasing materials for a new floor,
and gonstructing a noew floor in this bridge; and
(b) for materiasls and labor in making repairs to
such bridge in addition to & nevw floor?! ,

"We advise ag follows:

*In the early case of Aransas County v, Goleman-
Fultan Pasture Company, 191 8. W. 553, it was held
that the Consatitutlion, Article 3, Section 52, as
amended in 1903, authorizing counties to issue bonds
for road construction purposes, empovered such ¢oun-
ties to build necessary bridges as & part of such _
road, and 1t has becoms settled law that bridzes are
an essential part of any road. Therefore, it is our
opinion that tha funds allocated to the county through
ths Iateral Road Account of the Board of County and
Pistrict Road Indebtedness are avuilable ror the pur-
poses enumerated In your question., . .

¥ "Following the same line of reaaoning, ve think

- the county would be fully authorized to use such

: moneys for the purpose of acquiring right-of-way to
roads forming a part of the County Lateral Road Systenm.®

o 81 We also hsre ad0pt the following trom our opinion No,
-2778:

"Art. 6741, Vernon's &nnotated Civil Statutea,
provides:

*tThe commiaaionera court DAy make and enrorce
all reasonable and necsssary rules and orders for
the wvorking and repairing of public roads, and to
utilize the labor to be used and money expended
thereon, not in confliet with the laws of this State.
: Said court wmay purchase or hire all necessary road
~ wachinery, tools or teams, and hire such labor as mway
be needed in addition ta the labor required of citi-
zéns to build or repair the roads.'

R T ER T
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"We quote from Tex. Jur., Vol. 21, p. 630, as
follovs:

"1Subject to any local law, commilsgiocners! courts
are invested with the pover and charged with the duty
of creating and maintaining adequate roads. They are
commanded to lay out and establish rcads vhen neces-
BAYY. "hena words wean "make, create or fourd per-
manently” -- that is to say, they are empovered to
do all such acts as may be necessary to construct
permanent roads. 7They are further directed to "ex-
ercise genersal control over all roads, highways,
forries and bridges in their counties.” Accordingly,
vhare a statute applicable to highvays merely empovers

‘cormissicnerst courts to exercise their powers in a

particular way, it will be construsd as being subordi-
nate to the general power of control, and not manda-
tory. Simllarly, the doctrine of impllied povers en-
ables commissicners' courts to do all that is neces-
sarily incidental to their declared povers of road
improvement and regulation. 7The limits of their
powers, however, are reached wvhen they e:ceed vhat
way fairly be impliled. . T

"i1Just as in matters involving the establishmwent
of a highway, the administretive powers of commiasicners!
courts are exercisable according to their discretion
vith which the courts refrain from interfering except

_upon a clear showing of abuse, % ® #7¥

: “Iﬂsater Ve Lopaz, 202 3. W, 1039' affimed 217 S, W,
ST3e

"It will be noted that'paragraph H., of Art. 667hq-~7,
supre, specifically provides that the moneys allocated
to each c¢ounty fromx tho lateral road account shall de
used by said county first for paying the principal,, in-
terest and sinking fund requirements maturing during
the fiscal vear for vhich such money was allocated to
such county on bonds, warrants, =nd other legal obliga-
tions issued prior to January 2, 1939. As stated in
the atatute, it vas the intention of the legislature to
designate and set apart sufficient money to pay off and
discharge said ocutatanding obligations incurred for
right-of-vay acquisition. It is further provided that
funds remaining in the lateral road fund of any county
after the payment of said right-of-way obligation may
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be used by the county, under the dirsction of the
conmissionera' court for any one or all of the pur-
poses as set out in the atatute., Two of the pur-
poses for which the reanmining fund may be expended
as provided in the stztute is for the acqulaition
of rights-of-way for county lateral roads and for

. the payment of legal obligations incurred therefor
prior to January 2, 1929, and for the construction
or lmprovement of county lateral roads.

“When the commissioners' court of a county
elacts to use the money a&llocated to it Lrom the
lateral road account for the construction or iz~
provement of county lateral roads, 1t is our opin~
ion that the court pay exercise all implied powers
that 1s necessarily incidental to their declared
pover of constructing or inmproving of county lateral
roadsa.: Therefore, you are reospectfully advised that
it 15 the opinilon of this departmont-that the com-
A1ssionsras' court may use the funds remaining in the
lateral ro2d fund of a county to purchese road ma-
chinery for the wmaintenance of lateral roads vhen
such machinery 1s necessary for the maintenance,
constrgction or improvement of the county lateral
roads. : . o :

It 1s our opinion, therefore, that your question Wo., 3
should be, and it is hereby, asnwered in the affirmative.

Article B, Section 9 of the Conatitution of Texas au~
thorizes the Commissioners' Court to levy various taxes based
upen the One Hundred Dollars valuation, to wit, not more than
25¢ for county purposes, not exceeding 15¢ for roads and bridges,
not exceeding 15¢ to pay jurors, and not exceeding 254 for pub-
lic improvements, making a total ‘of not more than 804 for such
Purposes. 3aid Article and Section further provide that the
Leginlature may authorizo an additional amount of ad valorsm
taxes to be levied and collocted for thoe further maintenance of
the publlic roads, provided, that a majority of the qualified
acting voters of the county voting at an election to be held
for that purpose shall vote such tax, not to exceed 15¢ on the
One Hundred Dollars valuation of tho property subject to taxatiocn
in such county. : .

Article 2352, V. A. C. S. authorizes each and all of . .
the taxes above referred to vhich go to maks up the total of_80¢
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»n the One Hundred Dollars'valuation, as above set sut. In
eddition, 1t contains the following proviaions:

"They may levy an additionsl tax for road pur-
posss not to exceed 15¢ on the One Hundred Dollars
valuation of property subject to taxation, under
the limitations and in the wmanner provided for 1in
Article 8, Section 9 of the Conatitution and in
pursuance of the lavs relating tharato. "

It is evidently this adﬁitional 15¢ that was approved
Wy the voters of Donley County in 1907, The fact that the Conm-
nissioners' Court had not levied or collected this tax for the
past ten or twelve ysars does not, in our opinion, affect its
valldity or prevent said Court from nov levying and collecting
said tax for the current and ensuing years. We do not think
s2id Court would be authorized to levy.and collect such tax
for past yearsg therefore, your fcurth qnestion is anawered in
the affirmative. : :

e In connnotian vith our ansver to Quoation Fo. 1, and
in further clarification of the rules of lav governing the handling
of said funds after thsy have boen re-allocated as provided for in
Article 8, Section 9 of the conntitutimncr Texas, as amanded, you

are advised &8 followss - . S . s

When a county votes to ra-allocate its tax rate vithin
the 804 limit, it is still inhibited from transferring maoney from
any one of the four constitutional funds, that is, Gensrel Fund,
Road and Bridges Fund, Jury Fund and Permanent Improvement Fund, as
so re-allocated, to any other fund. ILikewise, the money collected
under the apecial 154 tax for roads and bridges may not be trens-
Tsrred to any other fund. In other words, when & tax is levied for
a paprticular purpose, it may not be diverted or used for another pur-

pose,

Trusting that this aatiaractorily answers your inquiry,
ve remain, :

Very truly iours,
ATTORNEY UBNWERAL OF TEXAS

By<£;%L4, Gt Z?aquLmiﬁf’/
} Jas. W. Bassett
s
APPROVED
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COMMITTAK
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